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SOME CONSTITUTIONAL QUESTIONS SUG- 
GESTED BY RECENT ACQUISITIONS. 

T^HE conquest and purchase of the new territory which 
has come to us as the result of the Spanish war of 
1898 has certainly stimulated the study of constitutional 
law and of the constitutional history of our country. Even 
to the hottest military ardor of the day it is becoming evi- 
dent that in measuring and adjusting the results of war the 
Constitution must still be reckoned with ; and that the 
Government of newly acquired territory, the rights and 
privileges of its inhabitants, the effect of both upon the 
citizens of the Hinterland, are problems which the sword 
alone cannot solve and the proper treatment of which re- 
quires them to be referred to the tests of constitutional 
requirements, if the experiment of self-government which 
originated with the adoption of that Constitution is to en- 
dure and continue its uplifting and beneficent influence 
upon humanity. In the course of one century the extent 
of that influence has so modified the methods of the mother- 
land that the Dominion of Canada and the Federation of 
Australia have become realities, and even while the Trans- 
vaal Republic is struggling in the death grapple there 
looms up the possibility of a South African commonwealth 
that may give evidence of a self-government still more free 
from the central restraint than either of the predecessors 
already named. Only the example of the Nation which 
the exercise of self-government has developed out of the 
weak Atlantic Colonies who were only reluctantly driven 
to revolt by the accumulated injustice related in the Declar- 
aration, can account for the unbroken hope that stimulates 
the heroism in South Africa, and threatens to fuse into one 
common cause all the populations from Rhodesia to the 
Cape. 

At this juncture it is whispered here and there that the 
Constitution in its integrity is inadequate to the spread of 
self-government over the new lands which we have com- 
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pelled a conquered foe to cede to us, and that it might be 
well to take a leaf from the English book of colonial gov- 
ernment (the old edition of which was destroyed in 1776) 
rather than attempt the application of home principles to 
the tutelage of these unwelcome Uitlanders. 

It in this process respect for these home principles and 
for the charter of the People which embodies them is to 
some extent undermined, no danger is perceived in that — at 
all events, none to be considered beside the aggrandisement 
of material wealth and property which the exploitation of 
outlying provinces by a home government promises to the 
generation of to-day. 

We believe a careful study of the Constitution and of the 
history of our development under its prescriptions — a study 
made with a sincere desire to preserve its fundamental 
principles and to find in its provisions fair means of admin- 
istering the property and respecting the lives and liberties 
of our new wards, carrying to them without derogation the 
vivifying influence of those principles, will reveal a ready 
way of accomplishing the desired result. 

The first step in the acquisition of conquered territory 
is manifestly occupation — military occupation. The status 
during military occupation is not subject to doubt. As 
John Quincy Adams said in 1842, "when your country is 
actually in war, whether it be a war of invasion or a war 
of insurrection, Congress has power to carry on the war, 
and must carry it on according to the laws of war; and 
by the laws of war an invaded country has all its laws 
and municipal institutions swept by the board, and martial 
law takes the place ot them. This power in Congress has, 
perhaps, never been called into exercise under the pres- 
ent Constitution of the United States." 

He had already said in 1836: "The war power is only 
limited by the usage of nations. This power is tremend- 
ous. It is strictly constitutional, but it breaks down every 
barrier so anxiously erected for the protection of liberty 
and of life." 

Under these circumstances, there is no trammel to the 
governing power save the laws of civilization. Burdens, 
imposts, military contributions, everything that may harass 
the enemy for the benefit of the military occupant, short of 
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things concededly cruel and inhuman are lawful, constitu- 
tional. The occupation of the Town of Castine in Maine 
by the British soldiery in the war of 1812, the occupation 
of the Port of Tampico in Mexico by the American troops 
during the Mexican war, are instances of this temporary 
military rule, " strictly constitutional," as Mr. Adams says, 
but without any of the restraints which the Constitution 
provides for times of peace. 

But this first step of military occupation and the consti- 
tutional exercise of the war power ends with a treaty of peace, 
with the cession of sovereignty to the conquering power. 
It was held that the surrender of Monterey in July, 1846, so 
displaced Mexican rule and established the authority of the 
United States that our Constitution was there in vigor, and 
the power which under that Constitution Congress has in 
the disposition of public lands became the law of that terri- 
tory. Complete conquest, therefore, and permanent occu- 
pation put an end to that war power, and the constitutional 
barriers " so anxiously erected for the protection of liberty 
and of life," to quote from John Quincy Adams, are resur- 
rected. The military occupation of the enemy's country 
ceases, and the constitutional power given to Congress over 
all territory of the United States not matured into State- 
hood comes into operation. 

As our Supreme Court has repeatedly said, " every 
nation acquiring property by treaty or otherwise must 
hold it subject to the Constitution and laws of its own gov- 
ernment " (3 How., 212-225). "Every nation which 
acquires territory by treaty or conquest holds it according 
to its own Constitution and laws "(9 How., 615). "The 
government de facto will, of course, exercise no power 
inconsistent with the powers of the Constitution of the 
United States, which is the supreme law of the land " (Cross 
v. Harrison, 16 How., 164). 

Pending the exercise by Congress, however, of its 
rights and duties with reference to such government, the 
country is not left to lawlessness ; if no officials are 
appointed to exercise the civil power nor any rules or laws 
laid down for its operation, the military officials in control 
of the conquered country constitute a de facto government 
until Congress shall provide another. As such de facto 
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civil government, they enforce the existing laws of the ter- 
ritory ; the municipal law of the territory as it existed prior 
to the conquest, except where it is inconsistent with the 
Constitution or the laws of the conquering power and all 
laws of the conquering power that can practically be made 
applicable — even to the collection of duties generally 
imposed by the laws of Congress, are enforced in the new 
territory (Cross v. Harrison, 16 How., 164). 

Now we reach the absolute cession of territory by the 
action of the treaty-making power. By such a cession it 
has been held newly acquired territory becomes "a part of 
the United States " and the full power of Congress to make 
" all needful rules and regulations'' in respect to it is con- 
firmed and no longer open to question. 

We have seen that the acquired territory must always 
be held according to our own institutions, and that even the 
de facto government made up of the conquering military 
officials, must exercise no power inconsistent with the Con- 
stitution of the United States. It would seem to need no 
argument to establish the unavoidable inference that the 
Congressional government must be of the same character, 
that is, in accord with our institutions and in no way incon- 
sistent with the Constitution, from which alone Congress 
derives its power. 

Are these limitations any hindrance to the proper rule 
of new territories ? The history of the development of our 
country has not shown any such hindrance. On the occa- 
sion of our first acquisition, the Louisiana purchase, there 
was considerable doubt in the minds of the statesmen who 
then held the reins of government as to the limits of our 
authority to acquire, but a careful investigation of the cor- 
respondence and documents of the time will show that the 
real doubt was as to the right of the treaty-making power 
to treat for the admission of new territory as a political 
member of the Union of the States. This was the 
quarrel with the language of the Louisiana treaty, which 
seemed to indicate a promise that the new territory should 
at once be incorporated into the Union as a State 
organization. There never was, however, any question 
during the interregnum between the acquisition o( the ter- 
ritory and its admission to Statehood regarding its govern- 
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ment as territory. There were some suggestions as to the 
continuance of the old civil law rules which allowed cruel 
and inhuman punishment, but these nightmares never had 
any substance, for the continuance of these obnoxious pro- 
visions was totally negatived by the recognized rule that 
the laws of the old sovereignty cannot prevail when they 
are in conflict with the fundamental principles of the new 
sovereign's constitution. The reason for this rule is not 
far to seek. It is a rule of international law recognized 
and adopted by our courts and therefore binding upon our 
Government that whenever territory is ceded, the municipal 
law there prevailing remains in force. But it will be seen 
that the sanction for these laws is in the new government, 
and the laws that prevailed under the former sovereignty 
only remain laws because of that sanction by the new 
sovereign. As decrees of an extinct nationality they can 
have no force, for they have lost all sanction ; as customs 
adopted by the new nationality and enforced by its sanc- 
tion, they obtain the dignity of law. This being the case, 
those of the old usages or customs or laws that are in con- 
flict with the fundamental principles of the new nationality 
cannot remain in force, as they are without sanction. 

Our history, therefore, has shown no insurmountable 
difficulty in governing new territory in accordance with 
the principles of protection to life, liberty and property, 
which are imperatively ordained by our Constitution, nor 
has there been any obstacle in preserving to the new com- 
munities such of their municipal laws as are not in conflict 
with those principles. Not only in Louisiana where the 
civil law rules so completely prevail, but throughout the 
various States of the Northwest can be found vestiges of that 
same civil law. It has been preserved wherever it was 
not in conflict with the recognition of those civil rights 
which the framers of the Constitution and of its Amend- 
ments have considered as the essentials of all representative 
and progressive government. It has nowhere been found, 
that uniformity of imposts, the equal apportionment of 
direct taxes, the privilege of peaceful assembly, the free- 
dom from unreasonable search and other similar safeguards 
of the citizens against partiality or oppression have inter- 
fered with the early government of what Professor Hart 
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calls " Brother Jonathan's Colonies " all the way from 
Florida to Alaska. 

What, then, can be the difficulties in the way ol a con- 
stitutional government for these most recent acquisitions ? 

Apart from the dangers of the " open door " — and this is 
purely an " economic " fear — the main objection is the ad- 
mission of these untrained inhabitants to the privilege of a 
voice in the molding of our government. The other objec- 
tions stated relate to the impossibility of granting to the 
fighting Filipinos the constitutional privileges of bearing 
arms, of assembling, of habeas corpus, etc., etc., and to the 
questions arising from the condition of affairs in Cuba. 

We will briefly examine these objections. 

The situation in Cuba is anomalous. It has no prece- 
dent, and it makes no precedent. 

The President took possession of Cuba, lawfully, under 
Constitutional warrant, in the exercise of a power distinctly 
conferred upon him. It was an act of lawful warfare. 

It may be contended that upon the ratification of the 
Treaty of Peace the war power was withdrawn, and that 
the maintenance of the Army in Cuba is an unlawful usur- 
pation by the President. 

Again it may well be contended that the Cuban status is 
still a continuance of a military domination. 

By the declaration of war the Commander-in-Chief 
authorizedly invaded, conquered and held the various 
islands of the enemy, the Philippines, Puerto Rico and 
Cuba. 

By the Treaty of Peace the law-making power put an 
end to the war with Spain, compelled and accepted the 
cession to the United States of the Philippines and of 
Puerto Rico. 

By the same Treaty the United States compelled the 
relinquishment of Spanish authority in and over Cuba. 

The effect of this Treaty was to make the Philippines 
and Puerto Rico a part of the territory of the United 
States, to subject their inhabitants (with the exception set 
forth in the Treaty) to the jurisdiction of the United States 
Congress and as between their former sovereign, Spain, 
and the United States to re-establish peace and friendly 
relations. 
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The Treaty created with reference to Cuba an anoma- 
lous or at all events a novel position, perhaps without direct 
precedent, but not for that reason untenable ; on the contrary 
capable of being dealt with in accord with established rules 
and usages among civilized people and the recognized 
responsibilities of international intercourse. 

Through the arbitrament of war the United States had 
forced the evacuation of Cuba by the established authorities 
theretofore responsible to other nations for the maintenance 
of law and order ; such a result imposed upon the United 
States direct responsibility for the maintenance of that 
public order, the guardian of which they had themselves 
replaced ; it was their obligation to maintain that order 
until new agencies had been supplied, capable of perform- 
ing that task — in other words, until a stable government 
had been organized and established. 

This responsibility was the result of war, of lawful mili- 
tary intervention ; the situation was military, and the mili- 
tary arm was the proper agency for its solution. Cuba, a 
foreign land, wrested through war from the domination of 
its sovereign, continued, until the domination of a compe- 
tent new sovereign was fully assured, under the guardian- 
ship of the army that occupied it ; no other agency is 
created or vested with power for the purpose by our Con- 
stitution. 

The responsibilities for the continuance of law and 
order in Cuba are thrust upon the United States by the 
recognized canons of international law. This international 
law is a part of the law of the United States, so that by the 
law of the United States we remained responsible for the 
preservation of all rights in Cuba. We have no other power 
through which to protect that responsibility than the mili- 
tary power which created it. 

Under the provisions of the treaty of peace Spain relin- 
quished all claim to sovereignty over and title to Cuba 
(Art. I), and as the Island was upon its evacuation by 
Spain to be occupied by the United States, the United States 
will, so long as such occupation shall last, assume and dis- 
charge the obligations that may under international law 
result from the fact of its occupation for the protection of 
life and property. 
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The treaty further provided that any obligations as- 
sumed in this treaty by the United States with respect to 
Cuba are limited to the time of its occupancy thereof 
(Art. XVI) that Spanish subjects may remain in Cuba, re- 
taining all their rights to property and the right to carry 
on their industries, commerce and professions (Art. IX), 
and that the inhabitants shall be secured in the free exercise 
of their religion. 

(Art. X) These are among the responsibilities which the 
United States assumed during its occupancy of the terri- 
tory. 

As to the Filipinos, the existence of an armed insurrec- 
tion continues a military status such as was recognized dur- 
ing the War of the Rebellion, which, temporarily at least, 
suspends the application of the constitutional guarantees 
which must unquestionably revive upon the restoration of 
actual peace. 

That this condition of insurrection authorizes the 
Executive to assume the functions of a legislature, we do 
not admit. The war power is great, but beyond the mili- 
tary decrees essential to the preservation of the army and 
the destruction of the enemy, we are not aware that it has 
ever been extended and the experiment now being made 
of general and permanent legislation by a Commission en- 
acting laws " by authority of the President," is an ultra 
constitutional experiment which it is to be hoped will not 
be permitted to ripen into a mischievous precedent. 

There remains the third and main objection, that the 
recognition of any constitutional rights in the inhabitants 
of the new territory would fasten them upon our body 
politic as the potent factor in the shaping of our laws and of 
our governmental policy, giving them that voting power, 
the misuse and the purchase of which has been such a sad 
element in much of the misgovernment of which the people 
complain. 

It ought to be a sufficient answer to this supposed dread 
to point to the Territory of New Mexico, which has been 
under Territorial or Colonial government for more than 
half a century, and is still voiceless in the councils of the 
nation and an unsalable quantity in the political domain. 

It may be well, however, to supplement the indication 
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of this living example by a brief reference to the difference 
between the Nationality which the new territory and its 
inhabitants have acquired, and that Citizenship which wields 
the political franchise and which alone gives a voice in the 
affairs of State. 

When a territory is ceded by a treaty, it becomes 
part of the nation to which it is annexed. The people 
owe to it their allegiance ; their relation to their ancient 
sovereign is dissolved ; the same act which transfers the 
country transfers the allegiance of those who remain in it 
(Am. Ins. Co. v. Canter, i Pet., 542). 

We have, then, the Spanish Territory and we have the 
allegiance of its inhabitants. In return for this allegiance 
the Government owes them protection. It is as yet 
under no obligation to confer upon them the political fran- 
chise. This territory is, as Chief Justice Marshall said, in 
" a state of infancy advancing to manhood, looking forward 
to complete equality, as soon as that state of manhood shall 
be attained " (5 Wheat, 334). 

" Territories acquired by Congress, whether by deed of 
cession from the original States or by treaty with a foreign 
country, are held with the object, as soon as their population 
and condition justify, of being admitted into the Union upon 
an equal footing with the original States in all respects " 
(Shively v. Bowlby, 152 U. S., 49). 

Congress is the judge under the Constitution as to when 
it is reasonable and proper to admit these new accessions to 
the exercise of the franchise and to the dignity and power of 
Statehood. This distinction between Nationals, as persons 
owing allegiance and entitled to protection, and Citizens 
possessing political rights, admits of no discussion. It has 
been pointed out again and again, and the two most recent 
and notable cases will be sufficient for reference (Miner v. 
Happersett, 21 Wall., 162; Wong Kim Ark, 169 U. S., 167). 
And it is equally established that this first stage of the 
" national " is conferred by the mere cession and transfer of 
territory (Halleck, page 824 ; Phillimore I, page 449). 

We are unable, therefore, to find any obstacle in the pre- 
scriptions of the Constitution to the complete and proper 
government of the new territories which we have acquired 
at the cost of so much blood and treasure, and it may, per- 
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haps, be added, of so much conservative and invaluable 
tradition. It is earnestly to be hoped that this tradition 
will not be further shattered by the constant endeavor to 
set aside the Constitution in the administration of the affairs 
of these new citizens. 

It is time to discard the idea that we owe no duties to 
the inhabitants of the newly acquired territory and that 
Congress is vested with absolute authority to dispose of 
their personal and civil rights as well as to determine their 
political status. 

There are certain civil rights which not even a Treaty 
can vest Congress with the power of refusing, for, as we 
have already seen, the territory acquired must be governed 
in accordance with the principles of our Constitution, 
which no treaty can override. 

This pretense that the Constitution does not protect 
anything outside the boundaries of the States is not new. 
It has repeatedly been endeavored to apply that rule to our 
organized territories, and as repeatedly has our Supreme 
Court rejected the claim. " The personal and civil rights 
of the inhabitants of the territories are secured to them, 
as to other citizens, by the principles of constitutional 
liberty which restrain all the agencies of government, state 
or national. Their political rights are franchises which 
they hold as privileges in the legislative discretion of the 
Congress of the United States" (Murphy v. Ramsey, 114 
U. S., 44). 

This subjection of Congress in dealing with personal and 
civil rights arises from " the general spirit of the Constitu- 
tion from which Congress derives all its powers " (Mormon 
Church, 136 U. S., 67). 

Even Mr. Webster contending against the slave power 
which claimed that the Constitution protected its property 
rights in the new Territories, and endeavoring to show that 
the Territories were not of right entitled to any of its im- 
munities was forced to this admission : " I do not say that 
while we sit here to make laws for these territories, we are 
not bound by every one of the great principles which are 
intended as securities for public liberty " (Curtis' Life, II, 
366). 

As Mr. Carlisle has said, " the constitutional question is 
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the same here as it was there ; but the contestants have 
changed places. Then the unlimited power of Congress 
over the territories was denied by the advocates of slavery, 
and now it is denied by the advocates of freedom. It is a 
strange transformation that has made the arguments in 
support of constitutional slavery in the territories the most 
powerful weapon in the hands of those who are contending 
lor constitutional liberty in every part of the land where the 
civil authority or military power of the United States is 
exercised for the government of the people." 

In order to support the restricted application of the Con- 
stitution now contended for, the fundamental character of 
the government established by the people when the Con- 
stitution was adopted must be weakened and distorted, and 
it must be assumed that such government was not intended 
to carry out the principles of the Declaration, and to create 
everywhere within its jurisdiction complete self-govern- 
ment, but rather that its purpose was the creation of a dual 
system, a constitutional self-government for the original 
States and a congressional extra constitutional government 
for every other part of the national domain. 

This is to construe the Constitution as narrowly as a 
criminal statute, and to deny it that broad interpretation to 
which it is entitled as the greatest " enabling act " of 
modern times whose protective scope should always be 
amplified and never restricted. Protection of all personal 
and civil rights was its paramount purpose, and that pur- 
pose should be put into execution by such an interpretation 
as will always aid and never hamper it. 

The misconception of the situation is due largely to the 
loose and general use of the misleading expression " extend- 
ing the Constitution to outlying territory." 

This is an inapt use of terms and it is equally a misuse 
of terms to speak of new peoples and new possessions 
coming under the Constitution. The Constitution has no 
direct relation with new peoples or new possessions. It 
has a direct relation only with the agencies of government 
which it creates and which it regulates, on the one side, 
and with the people who ordain it on the other. It endows 
certain functionaries of the Government with certain au- 
thority; it lays down rules and principles which must be 
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observed in the government which it establishes ; it grants 
powers, privileges and immunities, and it enacts prohibitions 
and definite limitations which may not be overlooked or 
evaded by the agencies of the Government which it estab- 
lishes. As Mr. Webster said, " while we sit here to make 
laws, we are bound by every one of the great principles 
which are intended as securities for public liberty." 

That these powers are sufficient and these restrictions 
not an obstacle to government of the new territories is cer- 
tain, unless it is desired to have unequal taxation, unequal 
burdens, unequal opportunities of development, and such a 
radically different application of the modern principles of 
freedom as would make our recent acquisitions subject and 
abject dependencies. 

Paul Fuller. 



